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A. Introduction  

1. This Reply Supplemental Brief of Law is filed in reply to the Supplemental Brief of Law 

filed by RMC on April 1, 2026.  

2. In its Supplemental Brief of Law, RMC raises, for the first time, a new theory that the 

Verification Rights “were not applicable in any event due to the conduct of the parties.”1 This has 

not been argued by RMC in this matter to date. It is impermissible for RMC to introduce a new 

argument at this stage of these proceedings and the Receiver objects to same.  

B. RMC’s position on the ‘Time is of the Essence’ provisions  

3. RMC’s position is that the “sole consequence”2 and “only impact”3 of a ‘time is of the 

essence’ clause, is to permit termination of a contract. The Receiver disagrees. The impact of the 

clause is rather to make compliance with a stipulated time-period a material term of the contract 

requiring strict compliance.4 This usually results in a right to treat failure to comply as a 

repudiation, entitling the termination of an ongoing agreement.    

4. RMC misconstrues the impact of the time is of the essence provision with the task of 

contractual interpretation. The Receiver does not suggest that the clause is used to interpret other 

provisions of the Supplier Agreement. Rather, the Receiver submits that because of the time is of 

the essence provision, other provisions expressly stipulating time periods are to be strictly 

enforced. As noted in Di Millo5 “[a] ‘time is of the essence’ clause is engaged where a time limit is 

stipulated in a contract. The phrase ‘time is of the essence’ means that a time limit in an 

agreement is essential…” [emphasis added].6 In Di Millo, there was no dispute that the buyer had 

failed to comply with the stipulated period to build on the property. What was in issue was whether 

the time within which to exercise the option had expired. The option, however, had no stipulated 

time period. That is not so in the present case. The Verification Rights did have a stipulated time 

period. Read in context, Di Millo supports the Receiver’s interpretation of the ‘time of the essence’ 

provisions in the Supplier Agreement.   

 
1 RMC’s Supplemental Brief of Law dated April 1, 2026 (the “RMC Supplemental Brief”) at para 9.  
2 RMC Supplemental Brief at para 10.  
3 RMC Supplemental Brief at para 8. 
4 La Caille North Point Inc v 2160806 Alberta Ltd, 2025 ABKB 758 at paras 113 and 119. 
5 Di Millo v 2099232 Ontario Inc. 2018 ONCA 1051 (“Di Millo”). 
6 Di Millo at para 31. 

https://www.canlii.org/en/ab/abkb/doc/2025/2025abkb758/2025abkb758.html?resultId=13621b43aa2949c799173d0bff6ce94a&searchId=2026-04-06T11:15:11:962/66f911f159784ef0be3da485cc8669d2
https://www.canlii.org/en/ab/abkb/doc/2025/2025abkb758/2025abkb758.html?resultId=13621b43aa2949c799173d0bff6ce94a&searchId=2026-04-06T11:15:11:962/66f911f159784ef0be3da485cc8669d2#:~:text=had%20the%20right%20to%20require%20strict%20adherence%20to%20the%20agreement%20and%20in%20my%20view%2C%20bad%20faith%20cannot%20be%20found%20in%20relying%20on%20agreed%20upon%20terms%20such%20as%20the%20time%20of%20the%20essence%20clause%3A
https://www.canlii.org/en/ab/abkb/doc/2025/2025abkb758/2025abkb758.html?resultId=13621b43aa2949c799173d0bff6ce94a&searchId=2026-04-06T11:15:11:962/66f911f159784ef0be3da485cc8669d2#:~:text=Time%20of%20the%20essence%20clauses%20are%20often%20strictly%20enforced%20strictly%20by%20courts%3A%20Brandon%20Kain%2C%20Good%20Faith%20in%20Canadian%20Contract%20Law%20(Toronto%3A%20LexisNexis%20Canada%2C%202024)%20at%202081%2D82.
https://www.canlii.org/en/on/onca/doc/2018/2018onca1051/2018onca1051.html#par34
https://www.canlii.org/en/on/onca/doc/2018/2018onca1051/2018onca1051.html#par34:~:text=%C2%A0%20A%20%E2%80%9Ctime%20is%20of%20the%20essence%E2%80%9D%20clause%20is%20engaged%20where%20a%20time%20limit%20is%20stipulated%20in%20a%20contract.%20The%20phrase%20%E2%80%9Ctime%20is%20of%20the%20essence%E2%80%9D%20means%20that%20a%20time%20limit%20in%20an%20agreement%20is%20essential
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5. RMC’s reliance on Romandale7 is misplaced and quoted without necessary context. 

There, the agreement at issue did not bind one of the parties to a specific date by which it was 

required to perform.8 The Court of Appeal found that the trial judge erred when she construed a 

time is of the essence clause to mean that “a ‘short closing horizon’ was part of the ‘pith and 

substance of the contract’.”9  

6. The time is of the essence provision in the Supplier Agreement not only affects how this 

Court ought to apply the Verification Rights, but also bars RMC from seeking equitable relief.10   

C. RMC’s position on the British Columbia Sale of Goods Act (“SGA”)  

7. Section 52 of the SGA maintains a seller’s right to sue for payment in two scenarios, if 

payment is due either (a) on or after delivery, or (b) a specific day irrespective of delivery. Unlike 

in the present case, in Teledon,11 there was no dispute about what had been delivered and what 

was still to be delivered. In the present case, RMC cannot establish that RBee did not deliver the 

aggregate invoiced because it did not exercise the Verification Rights. RMC also cannot show 

that any alleged shortfall is a result of RBee rather than anything that may have happened once 

the aggregate was delivered to the Stockpile. Section 52 of the SGA provides RMC no assistance.   

8. Unlike the present case, in G.R.A.M Contracting,12 the defendant denied the very 

existence of a contract between the parties,13 let alone one that provided for how delivery was to 

be established or disputed. Accordingly, in G.R.A.M. Contracting, delivery of the goods was 

proven by the plaintiff using oral evidence, photographs and delivery slips. The court, however, 

said nothing about proving delivery under the SGA generally. In the present case, the issue of 

‘delivery’ is governed by the terms of the Supplier Agreement. RBee was required to deliver 

aggregate to the Stockpile and invoice RMC for the amount delivered. If RMC disputed the amount 

delivered, it was obligated to obtain a third-party verification to dispute the invoice.14  

 
7 Fram Elgin Mills 90 Inc. v. Romandale Farms Limited, 2021 ONCA 201(“Romandale”). 
8 Romandale at para 369. 
9 Romandale at para 372.  
10 Bowlen v. Digger Excavating (1983) Ltd., 2001 ABCA 214 at para 17. 
11 Teldon International Inc. v. Black & Lee Formal Wear Rentals Ltd., 2008 BCSC 830 (“Teldon”). 
12 G.R.A.M. Contracting Ltd. v. Biosource Power Inc., 2014 BCSC 350 (“G.R.A.M. Contracting”). 
13 G.R.A.M. Contracting at para 8. 
14 The Supplier Agreement clause 5.  

https://canlii.ca/t/jf363
https://www.canlii.org/en/ab/abca/doc/2001/2001abca214/2001abca214.html?resultId=b053d1eed10e496bafd697de6ac9cb54&searchId=2026-04-06T11:37:41:981/571802a7b3c644468021a410de7c5fd9
https://www.canlii.org/en/ab/abca/doc/2001/2001abca214/2001abca214.html?resultId=b053d1eed10e496bafd697de6ac9cb54&searchId=2026-04-06T11:37:41:981/571802a7b3c644468021a410de7c5fd9#:~:text=that%20a%20court,%E2%80%9D%20was%20intended.
https://canlii.ca/t/1z66j
https://canlii.ca/t/g5pnj
https://www.canlii.org/en/bc/bcsc/doc/2014/2014bcsc350/2014bcsc350.html#:~:text=The%20defendant%20denies,for%20the%20purpose.
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D. The British Columbia and Alberta Limitations Acts.  

9. As set out in the Receiver’s Supplemental Brief of Law, while the Alberta Limitations Act 

governs the proceedings, it does so subject to the fact that: (a) the Supplier Agreement specifically 

designated the laws of British Columbia as the governing law, whose Limitations Act contains no 

prohibition on shortening of limitation periods; and (b) s. 12(2) of the Alberta Limitations Act 

provides that where a proceeding would be determined in accordance with the law of another 

jurisdiction if it were to proceed, and the limitations law of that jurisdiction provides a shorter 

limitation period than that provided by the law of Alberta, the shorter limitation period applies.  

10. RMC’s reliance on paragraph 16 of the JL Energy15 case misreads and incompletely 

quotes that decision. In that case, the Court of Appeal was giving a historical account of s. 12 of 

the Alberta Limitations Act. RMC relies on paragraph 16 which quotes s. 12 from the 1996 version 

of the Limitations Act. RMC fails to quote the court’s explanation of the effect of the 2007 revised 

(and applicable) wording of s. 12. The court clarified that “[t]he effect of [the 2007] amendment 

was to reverse the apparent effect of the original wording of s. 12, and restore the outcome of the 

Tolofson decision, as explained in Castillo v Castillo, 2005 SCC 83.”16 The net result – JL Energy 

stands for the opposite proposition to that put forward by RMC.  

11. RMC also fails to cite the full context of the Boyd decision. In Boyd, the court had 

determined the claim was time-barred under the Alberta Limitations Act. The court didn’t need to 

determine if the claim was also barred under the limitations laws of British Columbia, because it 

was already barred under Alberta law, and the shorter period always applies.  

E. Conclusion 

12. The ‘time is off the essence’ provision is relevant and makes the 60-day period within 

which RMC is to verify the volume of aggregate a material term of the Supplier Agreement, 

requiring strict compliance. The 60-day period is not only reasonable, but also permissible under 

the British Columbia Limitations Act. Even if it could establish under-delivery, RMC’s failure to 

promptly exercise its Verification Rights now bars it from seeking assistance from this Court in 

equity.  

 
15 JL Energy Transportation Inc v Alliance Pipeline Limited Partnership, 2025 ABCA 26 (“JL Energy”).  
16 JL Energy at para 17. 

https://www.canlii.org/en/ca/scc/doc/2005/2005scc83/2005scc83.html
https://www.canlii.org/en/ab/abca/doc/2025/2025abca26/2025abca26.html?resultId=92f787f57c01497da4c2de6e6c0416bb&searchId=2026-04-06T12:21:09:947/4cef3b76bbe44685a82849f775c6808c
https://www.canlii.org/en/ab/abca/doc/2025/2025abca26/2025abca26.html?resultId=92f787f57c01497da4c2de6e6c0416bb&searchId=2026-04-06T12:21:09:947/4cef3b76bbe44685a82849f775c6808c#:~:text=.%20The%20effect%20of,insurance%20underwriting%20implications.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED this 8th day of April, 2026. 

 

 

   BLAKE, CASSELS & GRAYDON LLP 
 

   By: 

          
    Kelly J. Bourassa/Clinton Slogrove 
    Counsel for the Applicant  
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